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COMMONWEALTH OF MASSACHUSETTS

NORFOLK, ss. SUPERIOR COURT
CIVIL ACTION
NO. 07-01711

TOWN OF FOXBOROUGH BY
AND THROUGH MICHAEL T. EISENHHAUER, |
PLUMBING AND GAS INSPECTOR,
Plaintiff

AA, WILL CORP., et al.,
Defendants

MEMORANDUM OF DECISION AND ORDER FOR JUDGMENT

BACKGROUND

This case raises the issue of whether the laying and installing of exterior pipes (sometimes
referred to as yard pipes) for a waste water recycling system at the development known as Patriot
Place adjacent to Gillette Stadium in Foxborough is “plumbing” subject to the jurisdiction of the
defendant state plumbing board. The practical consequence of an affirmative answer to that question
is that the work in question, currently underway, is subject to review by the Board and the work must
be performed by licensed plumbers rather than laborers.

The case was filed by the town plumbing and gas inspector, Michael Eisenhauer, on October
4, 2007 against the developer and site owners, NPP Development, LLC and Foxboro Realty
Associates, Inc., the general contracior Suffolk Construction Co., Inc., a subcontractor A.A.Will

Corp., and the State Board of Examiners of Plumbers and Gas Fitters (the Board). The town sought
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a preliminary injunction epforcing a cease and desist order for any further installation of the pipes
ot any of the components for the system in question.. The complaint was amended following the
close of the evidence, and seeks a declaratory judgment “whether the piping being installed for
Patriot Place is properly characterized as a Dedicated Waste Water Recycling System, oris otherwise
subject to the Plumbing Code, or whether the piping being installed for Patriot Place is properly
characterized as some other type of work which is not “plumbing’ within the jurisdiction of the State
Plumbing Board.”.

I heard evidence on thé case from December 3-6, 2007. I hereby find and rule as follows.

1. In 2001, during the construction of Gillette Stadium, a privately owned sports facility
where the New England Patriots, a professional football team, plays its home games, the town and
the owners of the site entered into certain agreements with respect to the construction of a water
recycling system located primarily on the subject property. In recent years, in recognition that
potable water is a scarce resource, water recycling systems have become more common. In this
instance, the basics of the system are thus: Water from sinks, urinals and toilets drain from Gillette
Stadium through piping that collects the water in a well outside the stadium. From there it is
pumped to two equalization tanks and a waste water treatment facility. The water, treated at the
facility, is then either returned to the stadium for reuse in urinals and toilets, or sent via further piping
to a leaching field or a town storage tank (capacity - 500,000 gallons). The storage tank is located
On town property north of Route 1. From the storage tank, the water either travels back to the
stadium for reuse in urinals and toilets, or into the leaching field (located south of Route 1 on
property owned by Foxboro Realty Associates, Inc.). (See Exhibit 1). The Department of

Environmental Protection closelyregulated the design of the system, and through the MEPA process,






